Retirement Plan Services

Advisory Evaluation Guide
An evaluation form for retirement plan sponsors to assist
in the ongoing due diligence of their plan advisors.

Thoroughly understanding the role
of your investment advisor is an
essential component of the risk
management strategy for your plan.
Using this guide, along with the Advisory Services
Questionnaire, will help you formally document
the scope and detail of services provided by your
investment advisor.

1. Ask your plan’s current advisor to
complete the Advisory Services
Questionnaire.
2. Evaluate the responses, using the
information in this guide to help.
3. Ensure receipt of critical documents
for your compliance files (as noted
in the questionnaire).
Follow this process on an annual basis to determine
the continued suitability of the advisor and to assess
their ability to meet the liability standards that you
should expect.
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DISPUTE RESOLUTION THROUGH ARBITRATION
Arbitration has proven to be effective in terms of results and efficient in terms of time
and expense as compared to litigation. However, by limiting your recourse to arbitration,
you will be seeking remedy from the advisor after the fact. In the event the action comes
from a current or former employee, they will not be limited to arbitration.

If your advisor doesn’t provide
services that would deem them
to be a fiduciary, why would you
pay them to be your advisor?

SCOPE OF SERVICES

ACCEPTANCE OF FIDUCIARY LIABILITY AND
PROFESSIONAL RESPONSIBILITY

When determining the scope of services, the primary objective

While your current advisor may be a fiduciary, this does not

It is important that your advisor agrees to hold your company,

should be to determine if your advisor is performing duties that

necessarily mean they will take professional responsibility for

officers, and retirement plan committee members harmless

would deem them to be a fiduciary, as defined by ERISA.

their actions. We encourage plan sponsors to take a closer

from resulting damages, judgments, settlements, and defense

look at their advisory agreements to determine if their advisor

costs in connection with their duties. This should ensure

accepts the liability associated with their duties, if they protect

their attention and cooperation from the moment you voice

you, and/or if they limit your rights under ERISA.

your concern and hopefully prevent the development of an

If you believe you are receiving investment recommendations,
you must be clear with your advisor that you believe they
are serving in a fiduciary role, including their acceptance
of all related responsibilities and liability. Resolution will be

In some cases, your advisors may rely upon a fiduciary solution

necessary if the advisor confirms they are meeting the majority

that is provided by an integrated third-party. If so, it will be

of these duties but fails to acknowledge their role as a fiduciary.

important that you receive answers to this due diligence

The secondary objective is to confirm that basic rules are in

questionnaire from the third-party.

place for selecting, monitoring, and replacing investment options

In the event of a dispute, acceptance of responsibility by your

as needed. These rules should be followed by an integrated

advisor is critical because it may be challenging to prove that

system of periodically reviewing the investments and providing

damages were sustained by your advisor’s intent to cause

written recommendations. It is critical that you receive written

harm or because of their gross negligence. Likewise, it may

recommendations so that you can reference this objective opinion

also be difficult to prove your advisor’s intent to cause harm

in your committee minutes. Never reword or interpret written

if you failed to document your concerns in the course of

opinions from your advisor, as this will shift the responsibility and

receiving periodic reviews from the advisor.

liability to you, the plan sponsor. This also serves as a reference
for the steps you should be performing internally, should you
choose not to use an advisor.

adversarial relationship.

Satisfying fiduciary standards involving investment decisions
should focus on the process and supporting documentation
as to why an investment was initially selected, monitored,
and replaced, if necessary.
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RISK MANAGEMENT
PROTOCOL
The primary objective of risk management protocol is to
determine if your advisor regularly has their practice and
procedures scrutinized by a professional risk underwriter
who focuses exclusively on matters involving ERISA.

The underwriter reviews the integration of investment policy,
documenting the steps involved in making recommendations,
and continuity of the firm’s fiduciary discipline. The underwriter
also assesses the risks involved in the nature of the firm’s
clients, contract language, principals and resources, regulatory
status, and experience with asset management specific to
ERISA. The existence of professional liability coverage for

2. Solicitation
This pertains to advisors using the relationship with the plan to
solicit plan participants for other financial services. This should
be viewed as a questionable practice, given the possibility
that an employee could interpret this as an endorsement of

REQUEST FOR FINANCIAL
AND REGULATORY
INFORMATION

the advisor by the employer.
Your due diligence files should contain basic documents:

investment advisory services, specifically for retirement plans

This practice is becoming increasingly important due to the

regulated by ERISA, provides evidence that risk underwriters

DOL’s proposed change to ERISA’s definition of a fiduciary,

who know what to look for have reviewed your advisor.

which would expand the scope of those who become

will provide insight to your advisor’s ability to meet their

fiduciaries. ERISA requires plan sponsors to perform certain

financial responsibility as a fiduciary and insight into their

due diligence on service providers and plan investments,

various sources of income

The secondary objective is to identify business practices
that may create challenges for you and are currently under
review by the Securities Exchange Commission (SEC)
and Department of Labor (DOL), as they apply to fiduciary
standards. These business practices include:

which helps ensure that the fiduciary is acting in the best
interest of the plan’s participants. In order to avoid the
potential for expanded due diligence responsibilities,
you should request a non-solicitation provision from your

• Audited financials for the previous two years—these

• Proof of Professional Liability Insurance—this should be
specific to investment advisory services for accounts
regulated by ERISA

1. Conflicts of interest

investment advisor.

This includes anything that could be perceived to influence

3. Adding managed accounts or model
portfolios, increasing overall plan fees

Brochure)—it is possible that your advisor or benefits

While these solutions may be worthwhile, the implications

2A, or a comparable document to disclose business

the judgment of the advisor. The SEC provides regulatory
relief for advisors that disclose their conflicts of interest in
writing. Unfortunately, the fiduciary standards for this practice
are much different under ERISA. The interpretation by the
EBSA, the enforcement arm under the DOL, is that disclosure
is not a remedy for a conflict of interest. They require that
any potential conflict of interest be eliminated. Documenting
potential conflicts—such as receiving a bonus for retaining
business with a vendor or accepting reimbursement for
due diligence travel by a vendor—would have unintended
consequences. This could serve as evidence for the DOL
against the plan sponsor for knowledge of conflicts of interest
without taking action.

with respect to specialized reporting and fiduciary liability
must be understood. It is important to establish that your
advisor understands their responsibility in documenting
that a prudent fiduciary process has been followed for all
investment decisions.

Fee for Services
Your advisor’s fee structure should be well-defined and
transparent and their fees should be deemed reasonable
for the services provided.

• SEC Form ADV Part 2A (also referred to as the Firm
broker may not be registered with the SEC. In this
situation, the firm will not have the SEC Form ADV Part
practices from a regulatory perspective. The SEC Form
ADV Part 2A will be useful to determine the importance
of ERISA business for the firm, regulatory concerns, and
disclosure of conflicts of interest.

If your advisor is unable to document the scope
of their services in writing, you should consider
a comprehensive evaluation from SWBC.
Contact our investment advisory
team at 866-270-4874.

www.swbc.com/advisoryservices
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